
1 of 12 

 

 IN THE COURT OF SESSIONS JUDGE::::::::::::::::NALBARI 
 

Criminal Revision Case No : 1/16 
 

 
  From the order dated 31/10/2015 passed by 
learned Addl. CJM, Nalbari in Misc. Case No: 119/14 u/s- 399 
CrPC. 
 

 
Present :  S. Begum 
   Sessions Judge, 
   Nalbari.    
 
 
   Seniur Rahman  
   S/o- Md. Nur Haque 
   Vill- Tormatha 
   PS- Mukalmua 
   Dist- Nalbari (Assam) 
 
    ......... Revisionist / 2nd party.     
 
    - VS - 
 
   Roshna Begum  
   D/o- Md. Samser Ali 
   Vill- Pub Kalakuchi 
   PS- Nalbari 
   Dist- Nalbari (Assam)   
   & Others    
    …..... Opposite party/ 1st party. 
 
 
 
APPEARANCE : 

Advocate for the Petitioner  : Naba Kr. Dutta 
 
Advocate for the Opposite party : Jayanta Kalita 
 
Date of hearing   : 16/03/2018 
 
Date of Judgment   : 21/05/2018 
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J U D G M E N T 

 
1.  The instant revision petition has been filed u/s- 

399 CrPC challenging the judgment and order passed by the 

then Addl. CJM, Nalbari Smti. J. Das on 31/10/2015 in 

connection with Misc Case No. 119/14 whereby the learned 

Addl. CJM, Nalbari directed the revisionist/ 2nd party to pay 

monthly maintenance allowance of Rs. 1000/- to the child of the 

1st party from the date of filling the application. 

2.  The gist of the petition filed by the 1st party u/s- 

125 CrPC is that the residence of the maternal uncle of the 2nd 

party is situated adjacent to the house of the 1st party, and the 

2nd party used to stay at the house of his maternal uncle. It is 

stated that love affairs started between the 1st party and 2nd 

party since 2 years prior to filling of the petition u/s- 125 CrPC 

and the 2nd party frequently visited the house of 1st party. As the 

2nd party promised and assured the 1st party that he would 

marry her and as the 2nd party induced the 1st party to establish 

physical relationship with him on promise of marriage, so 

physical relationship started between them. It is stated that as 

the result of the said physical relationship, 1st party became 

pregnant and when the 1st party pressurized the 2nd party to 

marry her, while she was 7 month's pregnant, then the 2nd party 

told her that first she would have to terminate her pregnancy at 

Guwahati. Accordingly, 1st party informed the whole incident to 

her mother and on 04/04/2014 the 1st party along with her 

mother and 2nd party visited a hospital at Panbazar, Guwahati 

for termination of her pregnancy but the doctor declined to 

terminate the pregnancy as she was 7 month's pregnant. She 

was again brought to another nursing home by the 2nd party and 

at the said nursing home also doctor refused to terminate the 
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baby. Thereafter, the 2nd party accompanied the 1st party and 

her mother to the house of her maternal grandmother Nur 

Nahar Bibi situated at Hatigaon and all of them stayed there on 

that night. As her grandmother pressurized the 2nd party to 

perform registered marriage then the 2nd party agreed for the 

same. The 2nd party also assured that he will keep the 1st party 

at a rented house at Guwahati. On the next day though he 

came out in search of rented house but he later on informed the 

1st party that he would have to return back to village as his 

father called him for some urgent work. On the next day, though 

the 2nd party called the 1st party to the Kaji Office, Hatigaon but 

on the said day also the marriage could not be performed as 

the 2nd party returned back to his home on the pretext of ailment 

of his father. 

3.  It is alleged that the 2nd party cheated her by not 

marring her and ultimately he stopped receiving telephone calls 

from the 1st party. However, subsequently 2nd party informed the 

1st party through his brother that he had gone to Gujrat. Later 

on the 2nd party sent Rs. 20,000/- to the 1st party through ATM 

from Gujrat and informed her that if she terminates her 

pregnancy then only he would marry her. The 2nd party 

thereafter stopped keeping contact with the 1st party. On 

09/06/2014 1st party delivered a male baby at GMCH. A meeting 

was held in the village on the basis of a complaint lodged by the 

1st party. But it is held in the meeting that while the 2nd party 

would return back from Gujrat then only “bichar” will be held.  

On 20/05/2014 the 1st party lodged an ejahar at Mukalmua PS 

for taking action against 2nd party. As the 2nd party did not pay 

any maintenance to the minor child born out of the sexual 

relationship with the 2nd party in spite of having sufficient 

income from his job at Gujrat and as the 1st party has no 
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income source of her own so the petition u/s- 125 CrPC has 

been filed claiming maintenance allowance of Rs. 5000/- from 

the 2nd party for her minor child. 

4.  The 2nd party resisted the claim of the 1st party by 

filing W/S whereby he denied all the allegation brought against 

him by the 1st party. He denied about the love affairs; having 

physical relationship with the 1st party and the fact regarding 

paternity of the minor child. It is contended by the 2nd party that 

he never used to reside at his maternal uncle's house and only 

occasionally he visited the house of his maternal uncle. He also 

denied the fact regarding the direction given to the 1st party to 

abort the baby and also about accompanying the 1st party to the 

Hospital at Guwahati for the said purpose. It is averred that 

actually the father of the child is one Sri Babul Ali and 1st party 

has no right to claim maintenance for the baby from 2nd party. 

He though admitted about registration of Mukalmua PS Case 

No. 208/14 on the basis of the ejahar lodged by the 1st party but 

he disclosed that he was granted anticipatory bail by the 

Hon'ble HC in the said case. It is also submitted by him that in 

the bail petition before the Hon'ble HC he informed about his 

willingness to face DNA test to ascertain paternity of the child 

and accordingly, the Hon'ble HC directed the I/O to take 

necessary step for determination of paternity of the child. The 

2nd party prayed for dismissal of the maintenance petition filed 

by the 1st party as he is not the father of the child. 

5.  The learned trial court after recording evidence of 

both the parties allowed the prayer of maintenance sought by 

the 1st party for her minor child and directed the 2nd party to pay 

monthly maintenance allowance of Rs. 1000/- to the minor 

child. Being highly aggrieved with the judgment and order 

passed by the learned trial court, the 2nd party preferred the 



5 of 12 

 

instant revision on the ground that the learned trial court did not 

apply its judicious mind while passing the impugn judgment and 

order and hence the judgment and order is erroneous. It is 

submitted that the learned trial court did not appreciate the 

evidence on record in its proper perspective and came to an 

erroneous decision. It is contended that though in the revision 

petition the revisionist/ 2nd party is shown as a resident of 

village Tormatha under Mukalmua PS and the said address was 

also shown in the petition filed u/s- 125 CrPC by the 1st party, 

yet in the document (Ext.-1) which is the discharge certificate of 

GMCH issued after delivery of the baby, the address of the 

father of the baby was shown as village Barni, PO- Hajo, Dist- 

Kamrup. It is submitted that the learned trial court totally ignored 

the fact regarding the difference of address in the Ext.-1 and the 

address mentioned in the petition filed u/s- 125 CrPC and 

erroneously passed the order of maintenance allowance holding 

the 2nd party as the father of the baby. It is further stated that the 

learned trial court in spite of having difference of title of the 2nd 

party which is mentioned in the petition filed u/s- 125 CrPC with 

the medical document (Ext.-1), erroneously came to the 

conclusion that the 2nd party is the father of the baby and 

granted maintenance allowance in favour of the minor child. It is 

strenuously argued that the medical document did not 

corroborate the fact that 2nd party is the father of the child and 

the learned trial court committed grave irregularity by holding 

2nd party as the father of the child.  

6.  I have heard argument advanced by the learned 

counsel for both the sides and also perused the evidence on 

record. Now let me decide whether the learned trial court has 

committed any error while passing the judgment and order 

regarding maintenance allowance in favour of the minor child of 
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the petitioner and whether any interference is required 

regarding the order passed by the learned trial court.  

7.  In the instant case the 1st party claimed that she 

had physical relationship with the 2nd party as the 2nd party 

promised her to marry and she became pregnant due to the 

said sexual relationship with the 2nd party and ultimately she 

gave birth to a male baby. However, the 2nd party denied having 

any such physical relationship with the 1st party and paternity of 

the child is also denied by the 2nd party. In the instant case, oral 

and documentary evidence has been adduced by the 1st party 

in respect of paternity of the child. The 1st party adduced 

evidence regarding her love affairs with the 2nd party and about 

the physical relationship between her and 2nd party on several 

occasions as the result of which she became pregnant. The 1st 

party as PW-1 narrated how the 2nd party who used to reside at 

the house of his maternal uncle which is situated adjacent to 

her house, started physical relationship with her since the 

month of June, 2013. She claimed that sexual intercourse was 

done with her by the 2nd party on promise of marriage. It is also 

disclosed that at 7 months pregnancy stage, the 2nd party 

wanted to terminate her pregnancy by bringing her to a hospital 

at Panbazar and also to a private nursing home at Hatigaon. 

However, as she was in advance stage of pregnancy, so the 

doctor declined to terminate her pregnancy. She also revealed 

about the assurance of the 2nd party to marry her at the Kaji 

Office, Hatigaon and about the fact how later on, instead of 

marrying her before the Kaji Office, Hatigaon the 2nd party went 

to Gujrat. She also disclosed that 2 months later, she delivered 

a male baby at GMCH and the name of Seniur, who is the 2nd 

party, was mentioned in the medical document (Ext.-1) of 

GMCH. She exhibited Ext.-1 as the discharge certificate of 
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GMCH issued after delivery of the baby. She further disclosed 

that she lodged an ejahar at Mukalmua PS regarding the whole 

incident and she exhibited Ext.-2 as the certified copy of the 

ejahar lodged by her. She also exhibited Ext.-2(1) as the 

certified copy of her statement recorded u/s- 164 CrPC by the 

Magistrate. 

8.  Ext.-2 which is the ejahar lodged by the 1st party 

shows that at her 8 months pregnancy stage she lodged the 

ejahar alleging inter-allia that accused Seniur with whom she 

had love affairs since last 2 years promising her to marry 

started physical relationship with her as a result of which she 

became pregnant. It is also stated in the ejahar lodged by her 

that he also brought her before doctor for abortion but doctor 

refused to terminate her pregnancy as she was in advance 

stage of pregnancy. It also appears from Ext.-2 that while the 

2nd party instead of marrying her went to Gujrat at her advance 

stage of pregnancy so having no other alternative she lodged 

the ejahar. So the ejahar also supported her evidence. Her 

statement recorded u/s- 164 CrPC in connection with Mukalmua 

PS Case No. 208/14, which she exhibited as Ext.-2(1), also 

supported her evidence. The medical document (Ext.-1) also 

shows that 2nd party Seniur was shown as the father of the baby 

in the discharge certificate issued by GMCH. The evidence of 

the petitioner gets credence from the documentary evidence. 

The fact that the title of the 2nd party is “Rahman” and also 

showed as “Rahman” in the petition filed u/s- 125 CrPC, 

whereas in the ejahar (Ext.-2) and in the medical document 

(Ext.-1) the title of the father of the baby was shown as 

“Haque”, cannot raise any doubt regarding the evidence of the 

1st party that 2nd party is the person with whom there was 

physical relation of the 1st party and that 2nd party is the father 
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of the child born to the 1st party. Admittedly the title of the father 

of the 2nd party is “Haque” and as such some mistake in 

mentioning the title of the 2nd party in the ejahar lodged by the 

1st party as well as in the medical documents can occur but it 

cannot dislodge the evidence of 1st party which is otherwise 

reliable. The evidence of PW-1 cannot be doubted as because 

no mother will deprive a child from the love and affection of the 

real father by implicating another person as the father of the 

baby. She is a simple village girl and nothing could be elicited 

why she would falsely implicate the accused as the person who 

established sexual relationship with her as the result of which 

she gave birth to a child. Nothing could be elicited to show false 

implication by the 1st party. The delay in lodging the ejahar or 

informing the parents regarding the matter of physical 

relationship with the accused after several months of pregnancy 

cannot be a ground to disbelieve the evidence of the 1st party 

as because she definitely for the assurance given by the 2nd 

party had a hope of getting married by the 2nd party and did not 

reveal about her physical relationship with the 2nd party to 

anybody. When the 2nd party, at the advance stage of her 

pregnancy, asked her to abort the baby then she informed her 

mother about the whole incident. While the 2nd party at her 

advance stage of pregnancy left for Gujrat without marrying her 

so having no other alternative she lodged the ejahar and took 

help of police. The minor discrepancy in evidence cannot raise 

any doubt regarding the credibility of the version of the witness. 

No major discrepancy is found in the testimony of the 1st party 

so as to brush aside her evidence.  

9.  It is submitted that there is discrepancy regarding 

the address of the 2nd party mentioned in the medical document 

with that of the actual address of the 2nd party as reflected in the 



9 of 12 

 

petition filed u/s- 125 CrPC and the learned advocate for 

revisionist argued that on the basis of the medical document 

(Ext.-1), the court should not hold that the 2nd party is the father 

of the child of the 1st party.  

10.  The 1st party in her petition u/s- 125 CrPC 

contended that she stayed at her aunt's house at Hajo at the 

time of delivery of the baby and on 09/06/2014 she delivered a 

baby at GMCH. PW-2 the mother of the 1st party also testified 

that the 1st party stayed at village Barni with her aunt during the 

advance stage of pregnancy and delivered the baby at GMCH 

where the 1st party was brought by her aunt Mafijan. In the 

medical document (Ext.-1) address of the 1st party was shown 

as village Barni under Hajo PS. Definitely the said address was 

not the address of the 2nd party but it was the temporary 

address of the 1st party as she resided at village Barni with her 

aunt during her advance stage of pregnancy as disclosed by 

her mother. As she was brought to the GMCH by her aunt from 

Barni, hence definitely the address of the 1st party was shown 

as village Barni under Hajo PS in the medical document (Ext.-

1). So the address mentioned in the Ext.-1 cannot bring doubt 

regarding the claim of the petitioner/ 1st party that the 2nd party 

is the father of the child of the petitioner.  

11.  The evidence of 1st party is corroborated by her 

mother PW-2 in all material particulars. She testified about 

frequent visit of the 2nd party to their house and also testified 

that she could know about the pregnancy of her daughter due 

to the physical relationship with the 2nd party at her 7 months 

pregnancy stage. She also supported the fact that the 2nd party 

took her and her daughter to the hospital at Guwahati for 

terminating the pregnancy of her daughter but ultimately the 

pregnancy could not be terminated as the doctor declined to 
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terminate due to advance stage of pregnancy. She disclosed 

that ultimately her daughter gave birth to a male child at GMCH.  

12.  The 2nd party though denied the paternity of the 

child but in the proceeding u/s- 125 CrPC he did not take any 

initiative for DNA test to ascertain the paternity of the baby. He 

could have prayed before the learned trial court for DNA test but 

he remained silent during the whole trial period and now simply 

denied his paternity. He in his evidence stated that he in the 

police case approached the police for DNA test to ascertain 

paternity of the child but the 1st party did not appear before the 

police. The said prayer for paternity test is the subject matter of 

different case. The maintenance case is a different proceeding 

and the revisionist/ 2nd party could have prayed for paternity test 

in this case also as he wanted to escape from his liability by 

taking the plea that he is not the father of child born to the 1st 

party. The prayer of DNA test in another case cannot absolve 

him from his liability to establish his claim that he is not the 

father of the child. 

13.  Marshalling the evidence on record it appears that 

the 1st party by adducing oral and documentary evidence, 

established the fact that she had physical relationship with the 

2nd party and the child was born to her due to the said physical 

relationship with the 2nd party. The 2nd party failed to negate the 

oral and documentary testimony adduced by the 1st party. The 

2nd party could not show anything to negate the claim of the 1st 

party about the fact that the child was born to the 1st party due 

to the sexual relationship with the 2nd party. The learned trial 

court has correctly decided that the 2nd party is the father of the 

child of the 1st party. 

14.  It is the admitted position that the 2nd party did not 

pay a single farthing to the 1st party towards maintenance 
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allowance of her minor child. It is nowhere disputed that the 

minor child is residing with the 1st party. The 1st party testified 

that she has no earing source of her own, on the other hand the 

2nd party earns Rs. 30,000/- to Rs. 40,000/- per month by doing 

company job at Gujrat. The 2nd party however, denied about 

doing any job at Gurjart and about earing any amount as 

claimed by the 1st party. Record shows that the 2nd party is an 

able bodied person and as an able bodied person the 2nd party 

must have to maintain the child which was born due to his 

physical relation with the 1st party. 

15.  Now let me come to the point of quantum of 

maintenance. The learned trial court granted monthly 

maintenance allowance of Rs. 1000/- to the minor child of the 

1st party. The revisionist challenged the said quantum of 

maintenance on the ground that the said quantum of 

maintenance is exorbitant. 

16.  The aim of inserting the provision of maintenance 

u/s- 125 CrPC is to compel a man to perform his moral 

obligation which he owes to the society in respect of his wife 

and children who are unable to maintain themselves so that 

they are not left beggared and destitute on the scrap heap of  

the society and thereby driven to a life of vagrancy, immorality 

and crime for their subsistence.  

17.  In the instant case, though the 1st party failed to 

establish the income of the 2nd party, yet the 2nd party being an 

able bodied person it is his liability to maintain his illegitimate 

children who was born out of his physical relationship with the 

1st party. The 2nd party cannot escape from his liability merely 

taking plea that he is an unemployed youth. 

18.  Considering the price hike of every essential 

commodities in the present day market, I am of the opinion that 
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the quantum of monthly maintenance granted by the learned 

trial court amounting to Rs. 1000/- is quite justified and proper. 

19.  The learned trial court directed the 2nd party to pay 

the maintenance allowance since the date of filing of the 

petition u/s – 125 CrPC. However, I am of the opinion that it will 

be proper to direct the 2nd party to pay the monthly maintenance 

allowance of Rs. 1000/- per month to the child of the 1st party 

from the date of passing of the order by the learned trial court. 

20.  The revision petition is partly allowed by modifying 

the order passed by the learned trial court and the 2nd party is 

directed to pay monthly maintenance allowance of Rs. 1000/- to 

the child of the 1st party from the date of passing of the order by 

the learned trial court.  

21.  Return back the called for case record with a copy 

of the judgment passed by this court. 

  Given under my hand and seal of this Court on 

this the 21st day of May, 2018. 

 

      Sessions Judge 
             Nalbari 
 
Dictated & Corrected by me 

 

 Sessions Judge, Nalbari 

 


